a. For a corporation: a president, secretary, treasurer, or vice president of the corporation in
charge of a principal business function, or any other person who performs similar policy
or decision making functions for the corporation, or a duly authorized representative of
such person if the representative is responsible for the overall operation of one or more
manufacturing, production, or operating facilities applying for or subject to a permit and
either: (i) The facilities employ more than two hundred and fifty persons or have gross
annual sales or expenditures exceeding twenty-five million dollars (in second quarter
1980 dollars); or (ii) The delegation of authority to such representative is approved in
advance by the Division;

b. For a partnership or sole proprietorship: a general partner or the proprietor, respectively;

C. For a municipality, state, federal, or other public agency; either a principal executive
officer, or ranking elected official. For the purposes of this section, a principal executive
officer of a federal agency includes the chief executive officer having responsibility for the
overall operations of a principal geographic unit of the agency; or

d. For affected sources: (i) The designated representative in so far as actions, standards,
requirements, or prohibitions under Title 1V of the Federal Act or the regulations, found at
Code of Federal Regulations Title 40, Part 72, promulgated there under are concerned;
and (i) The designated representative under Title IV of the Federal Act or the Code of
Federal Regulations Title 40, Part 72 for any other purposes under the Code of Federal
Requlations Title 40, Part 70.

B e e b T b o bbb
INDIRECT SOURCE

A facility, building, structure, or installation, or any combination thereof, excluding dwellings that can
reasonably be expected to cause or induce substantial mobile source activity that results in emissions of
air pollutants that might reasonably be expected to interfere with the attainment and maintenance of

nationalambientairquality-standardsNational Ambient Air Quality Standards.
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I.LE.1. An affirmative defense to a claim of violation under these regulations is provided to owners and
operators for civil penalty actions for excess emissions during periods of malfunction. To
establish the affirmative defense and to be relieved of a civil penalty in any action to enforce an
applicable requirement, the owner or operator of the facility must meet the notification
requirements of Section Il.E.2. in a timely manner and prove by a preponderance of evidence
that:



II.LE.1.a. The excess emissions were caused by a sudden, unavoidable breakdown of
equipment, or a sudden, unavoidable failure of a process to operate in the normal or
usual manner, beyond the reasonable control of the owner or operator;

II.E.1.b. The excess emissions did not stem from any activity or event that could have reasonably
been foreseen and avoided, or planned for, and could not have been avoided by better
operation and maintenance practices;

II.E.1.c. Repairs were made as expeditiously as possible when the applicable emission
limitations were being exceeded.

II.E.1.d. The amount and duration of the excess emissions (including any bypass) were
minimized to the maximum extent practicable during periods of such emissions;

II.LE.1.e. All Reasonably possible steps were taken to minimize the impact of the excess
emissions on ambient air quality;

II.LE.1.f. All emissions monitoring systems were kept in operation (if at all possible);

II.LE.1.9. The owner or operator’'s actions during the period of excess emissions were
documented by properly signed, contemporaneous operating logs or other relevant
evidence;

II.E.1.h. The excess emissions were not part of a recurring pattern indicative of inadequate
design, operation, or maintenance;

I.LE.1.i. Atall times, the facility was operated in a manner consistent with good practices for
minimizing emissions. This Section I1.E.1.i. is intended solely to be a factor in
determining whether an affirmative defense is available to an owner or operator, and
shall-does not constitute an additional applicable requirement; and

II.E.1.44. During the period of excess emissions, there were no exceedances of the relevant
ambient air quality standards established in the Commissions’ Regulations- that could be
attributed to the emitting source.

II.LE.2. Notification

The owner or operator of the facility experiencing excess emissions during a malfunction shalt-must notify
the Division verbally as soon as possible, but no later than noon of the Division’s next working day, and
shall-must submit written -notification following the initial occurrence of the excess emissions by the end
of the source’s next reporting period. The notification shal-must address the criteria set forth in Section
II.LE.1., above.

ILE.3. The Affirmative Defense Provision contained in this Section Il.E. shal-retbeis not available to
claims for injunctive relief.

I.LE.4. The Affirmative Defense Provision contained in this Section Il.E. is not available in federal court
proceedings unless the court, in its discretion, decides to recognize and adopt such affirmative
defense or decides to take into consideration some or all of the factors described in Sections
II.LE.1 and Il.E.2. in issuing civil penalty determinations.

II.LE.45. The Affirmative Defense Provision does not apply to failures to meet federally promulgated
performance standards or emission limits, including, but not limited to, new source performance
standards -and national emission standards for hazardous air pollutants. The affirmative defense
provision does not apply to state implementation plan (sip) limits or permit limits that have been



set taking into account potential emissions during malfunctions, including, but not necessarily
limited to, certain limits with 30-day or longer averaging times, limits that indicate they apply
during malfunctions, and limits that indicate they apply at all times or without exception.

II.LE.6 Nothing in this Section Il.E. precludes the use of alternative emission limitations expressed as
work-practice based limits or standards set forth in a permit that serve as a continuous limitation
during periods of malfunction. This Section Il.E.6. will not be construed to allow any SIP emission
limitation to be altered through a permit.

IL.F. Circumvention Clause

A person shall not build, erect, install, or use any article, machine, equipment, condition, or any
contrivance, the use of which, without resulting in a reduction in the total release of air pollutants to the
atmosphere, reduces or conceals an emission that would otherwise constitute a violation of this
regulation. No person shall circumvent this regulation by using more openings than is considered normal
practice by the industry or activity in question.
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I1.J.1. An affirmative defense is provided to owners and operators for civil penalty actions for excess
emissions during periods of startup and shutdown. To establish the affirmative defense and to be
relieved of a civil penalty in any action to enforce an applicable requirement, the owner or
operator of the facility must meet the notification requirements of paragraph 2 in a timely manner
and prove by a preponderance of the evidence that:

II.J.1.a. The periods of excess emissions that occurred during startup and shutdown were short
and infrequent and could not have been prevented through careful planning and design;

I1.J.1.b. The excess emissions were not part of a recurring pattern indicative of inadequate
design, operation or maintenance;

II.J.1.c. If the excess emissions were caused by a bypass (an intentional diversion of control
equipment), then the bypass was unavoidable to prevent loss of life, personal injury, or
severe property damage;

I1.J.1.d. The frequency and duration of operation in startup and shutdown periods were minimized
to the maximum extent practicable;

I1.J.1.e. All possible steps were taken to minimize the impact of excess emissions on ambient air
quality;



.J.2.

11.J.3.

1.J.4

I1.J.1.f. All emissions monitoring systems were kept in operation (if at all possible);

I1.J.1.9. The owner or operator's actions during the period of excess emissions were documented
by properly signed, contemporaneous operating logs or other relevant evidence; and,

I1.J.1.h. At all times, the facility was operated in a manner consistent with good practices for
minimizing emissions. This subparagraph h., is intended solely to be a factor in
determining whether an affirmative defense is available to an owner or operator, and
shall-does not constitute an additional applicable requirement.

Notification: The owner or operator of the facility experiencing excess emissions during startup
and shutdown shall-must notify the Division verbally as soon as possible, but no later than two (2)
hours after the start of the next working day, and shalt-must submit written quarterly notification
following the initial occurrence of the excess emissions. The notification skal-must address the
criteria set forth in paragraph 1 above.

The Affirmative Defense Provision contained in this section shal-retbeis not available to claims
for injunctive relief.

The Affirmative Defense Provision contained in this Section |l.J. is not available in federal court

I1.J.45.

.J.6.

proceedings unless the court, in its discretion, decides to recognize and adopt such affirmative
defense or decides to take into consideration some or all of the factors described in Sections
1.J.1 and 1I.J.2. in issuing civil penalty determinations.

The Affirmative Defense Provision does not apply to State Implementation Plan provisions or
other requirements that derive from new source performance standards or national emissions
standards for hazardous air pollutants, or any other federally enforceable performance standard
or emission limit with an averaging time greater than twenty-four hours. In addition, an affirmative
defense cannot be used by a single source or small group of sources where the excess
emissions have the potential to cause an exceedance of the ambient air quality standards or
Prevention of Significant Deterioration (PSD) increments.

Nothing in this Section |l.J. precludes the use of alternative emission limitations expressed as

I1.J.57.

work-practice based limits or standards set forth in a permit that serve as a continuous limitation
during periods of startup and shutdown. This Section II.J.6. will not be construed to allow any SIP
emission limitation to be altered through a permit.

Affirmative Defense Determination: In making any determination whether a source established an
affirmative defense, the Division shall consider the information within the notification required in
paragraph 2 of this section and any other information the Division deems necessary, which may
include, but is not limited to, physical inspection of the facility and review of documentation
pertaining to the maintenance and operation of process and air pollution control equipment.
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